The Southern Ocean (SO) is a special ocean area in many ways. Ecologically, the SO teems with biodiversity.1 Furthermore, by connecting nearly all of the world's oceans (except the Arctic Ocean), it also makes a vital contribution to global ocean circulation and climate and, therefore, to global marine biological diversity. Legally, the SO is also an uncommon space. Governance of the SO includes relevant global regimes, such as the law of the sea and international environmental law systems, and also a specialised, autonomous regional regime, the Antarctic Treaty System (ATS). The application of legal regimes to the SO is moulded by the unique status of Antarctic continental sovereignty (including the sometimes espoused view of the Antarctic as a global commons). Currently, another relevant global regime for the governance of ocean areas is being developed. In 2015, via its Resolution 69/292 (Resolution 69/292), the United Nations General Assembly (UNGA) decided to develop an international legally binding instrument (ILBI) under the United Nations Convention on the Law of the Sea (LOSC)2 on the conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction (ABNJ).3 This article explores the role of the SO's 'uncommonness' in the relationship between SO governance and the ILBI. The article does this by briefly introducing the uncommonness of the SO's ABNJ in relation to boundaries, oceanography and current governance. The article then discusses aspects of the relationship between SO governance and the ILBI that are particular to the SO situation. The article also discusses the current approach to governance of the SO beyond national jurisdiction focussing on the ATS and particularly on area-based management and marine genetic resources.
An Uncommon Ocean Area
A number of aspects of the SO's uncommonness are relevant to the subject matter of the ILBI. These include the SO's exceptional contribution to marine biological diversity, the nature of its ABNJ and governance thereof. First, the SO is of particular significance to global marine biological diversity. It borders the Pacific, Atlantic and Indian Oceans, thereby connecting four of the five world's oceans (including itself). The SO is also home to the world's largest and only global ocean current, the Antarctic Circumpolar Current, and some of the world's strongest winds, which power the Antarctic Circumpolar Current's movement. Being the sole location where ocean waters revolve around the Earth and where most of the world's other oceans converge, the SO plays a unique role in the oceanic exchange of properties such as water and heat; thus it is uniquely important to global ocean circulation, thereby influencing global climate and global marine biological diversity.4 In addition to its own uncommonness, the SO surrounds a unique continent that is colder, drier and more remote than any other, but is still home to extraordinary biodiversity.
The location of the SO's ABNJ is also subject to some peculiarities. The SO is, hydrographically, a relatively new ocean: the International Hydrographic Organization (IHO) only provisionally demarcated it as a separate ocean in 2000.5 Whereas the southern boundary of the SO is clearly defined by the Antarctic continent, the northern boundary of the new ocean is not settled. In its 2004 proposed draft, the IHO proposed setting the ocean's northern boundary as 60 Degrees South Latitude (60°S). This has been accepted by a number of states.6 Due to the differing views of other States, this proposal has not to date been finally endorsed. Australia, for example, considers parts of the northern boundary of the SO to extend to its southern continental coastline.7 Alternative views on the location of the SO's northern boundary are based on different oceanographic features, such as the Antarctic Circumpolar Current8 and the Subtropical Front.9 Irrespective of some uncertainties regarding its formal boundaries, the SO is widely accepted as a separate ocean entity.
The uncommonness of the SO extends to its governance. The Antarctic region is the subject of a unique regional regime, the ATS, which recognises and is built upon the Antarctic's "special legal and political status".10 The ATS includes four main instruments: The Antarctic Treaty (Antarctic Treaty); the Convention for the Conservation of Antarctic Seals; the Convention on the Conservation of Marine Living Resources (CAMLR Convention); and the Protocol on Environmental Protection to the Antarctic Treaty of 1 December 1959 (Protocol on Environmental Protection).11 The main constituent instruments of the ATS take different approaches to their areas of operation. The Antarctic Treaty, the foundation instrument of the ATS, applies "south of 60o South Latitude" thereby including marine areas within the SO.12 Later instruments also include statements regarding their scope and spatial application. The CAMLR Convention extends beyond 60o S to "the area between the latitude and the Antarctic Convergence," provided the area forms part of the Antarctic marine ecosystem.13 The Protocol on Environmental Protection hints at potential operation beyond the Antarctic environment by extending its area of focus to "dependent and associated ecosystems".14 Perhaps the most uncommon feature of the legal regime of the SO derives from the application, or more accurately lack of application, of territorial sovereignty to its land features, and especially to Antarctica, the continent surrounded by the SO. Antarctica is the only continent in the world whose entire territorial sovereignty is contentious. Prior to the adoption of the Antarctic Treaty, seven States (Australia, New Zealand, France, Norway, United Kingdom, Argentina and Chile) claim land territory in Antarctica, the sum of which occupies the majority of the continent. Islands within the area of the ATS are also claimed by various States. A further portion of the Antarctic continent is not the subject of any specific claim. In addition, two States, the United States and Russia, each maintain they have the right to claim Antarctic territory in the future. None of these claims to territory or territorial rights have received wide-scale acceptance. In order for a functional regime to exist, this matter is addressed by Article IV of the Antarctic Treaty. Article IV first excepts the treaty from affecting the potential range of parties' positions regarding Antarctic territorial sovereignty, such as renunciation, diminution, recognition or non-recognition of claims, rights or bases to claims.15 Second, Article IV negates the ability of acts or activities during the life of the Antarctic Treaty to affect, positively or negatively, a claim to or rights of sovereignty. Article IV also disallows new claims from being asserted and existing claims from being enlarged.16 This approach is reiterated in the CAMLR Convention in relation to the area of application of the Antarctic Treaty.17
Content-wise, key philosophical foundations of the ATS, as set out by the Antarctic Treaty, include dedication of the use of Antarctica for peaceful purposes only and the freedom of scientific investigation.18 Of fundamental importance to the viability of the entire ATS, the Antarctic Treaty also sets out the approach to be taken to continental territorial sovereignty during the Treaty's life.19 Other significant foci of the Antarctic Treaty include facilitating international scientific cooperation, creating rights of inspection and the exercise of jurisdiction in Antarctica.20 The preservation and conservation of Antarctic living resources is also linked by the Antarctic Treaty to its principles and objectives.21 Although this issue is not addressed in detail within the Treaty, a series of legally binding measures were made under the Antarctic Treaty in the years immediately following its adoption and these continue to be in force. 22 The Antarctic Treaty's concern with environmental protection is expanded in subsequent instruments. The first ATS instrument to specifically deal with conservation issues was the Convention for the Conservation of Antarctic Seals. The objective of the next treaty to be adopted as part of the ATS, the CAMLR Convention, is the conservation of Antarctic marine living resources.23 To fulfil this objective, the CAMLR Convention, inter alia, includes rational use in conservation,24 applies conservation principles to harvesting and associated activities, and pioneers the application of ecosystem-based and precautionary approaches to that process.25 Adopted most recently, the Protocol on Environmental Protection has the very broad objective of "comprehensive protection" of the Antarctic environment, as well as of its "dependent and associated ecosystems". The Protocol also designates the Antarctic as "a natural reserve devoted to peace and science" and prohibits mineral resource activities (other than scientific research).26 One of the approaches of the Protocol on Environmental Protection to advance its environmental objectives and principles is to require activities to be planned and conducted according to those plans and their effects to be monitored.27 The Protocol makes provision for environmental impact assessments28 as well as, through a series of annexes, for permit-driven fauna and flora controls, waste disposal and waste management, marine pollution prevention, area-based protection and management, and environmental emergencies.
An Uncommon Relationship with the ILBI
Turning to UNGA Resolution 69/292, the spatial focus of the ILBI is to be marine ABNJ. Resolution 69/292 uses, but does not define, the meaning of ABNJ as a term. The term is also not defined by the LOSC, the instrument under which the ILBI is to be made. However, the LOSC does identify particular ocean spaces as being beyond national jurisdiction or as not including maritime zones subject to national jurisdiction. The LOSC defines the Area as being the seabed and ocean floor and their subsoil areas "beyond the limits of national jurisdiction".29 In relation to the water column, the LOSC applies its regime of the high seas in an exclusionary way to all remaining parts of the 23 The SO is viewed as including substantial ABNJ.31 Moreover, even if the LOSC's regimes of EEZ and continental shelf were applied in relation to Antarctic land territory, these zones would not occupy all of the waters within the area of application of the ATS. The existence of ABNJ in the SO is also assumed by Article VI of the Antarctic Treaty which specifically refers to high seas, and preserves high seas rights in relation to the Treaty's area of application.32 Marine areas within national jurisdiction can also be generated by islands, of which the SO contains a substantial number with varying degrees of isolation. However, the location of the actual boundaries of the SO's ABNJ, and thus the area of application of the ILBI, is subject to some particular complications. Ocean areas beyond national jurisdiction can generally be identified by reference to the marine areas within national jurisdiction (such as an EEZ or continental shelf). However, the situation regarding Antarctic terrestrial sovereignty and the operation of Article IV of the Antarctic Treaty mean that the areas within the SO to which the ILBI will apply cannot be wholly identified.
The location of such areas may also attract considerable differences of opinion between States, as different States will have different views depending on their position regarding Antarctic territorial sovereignty and the operation of It would be expected that such States would be of the view that the SO's seabed ABNJ would comprise seabed and water column areas beyond the boundaries of their continental shelf and EEZ areas. This position would also seem necessary for consistency with their claims to territorial sovereignty. Conversely, some other States are of the view that the SO's ABNJ reach the land's edge of the Antarctic continent.34 This is a result of those States' rejection of the claims of other States' Antarctic territorial sovereignty, which in turn means that there is no coastal State to generate such zones under the LOSC. They may also consider the establishment of maritime zones under the LOSC as contrary to Article IV of the Antarctic Treaty. However, some boundaries of the SO's ABNJ can be identified. This results from maritime zones, generated by land features outside the areas of operation of the ATS whose sovereignty is undisputed, having boundaries which protrude into the ATS area. Nevertheless, the area of application of the ILBI in the SO cannot be wholly identified during the life of Article IV of the Antarctic Treaty.
The Preparatory Committee established by Resolution 69/292 (Preparatory Committee) to recommend on elements of a draft text for the ILBI also observed that it was important that the ILBI preserve and be based upon the principles of the LOSC, preserve the LOSC's balance of rights, obligations and interests and implement and strengthen the LOSC.35 The majority of the ATS's core instruments were done before the LOSC came into force; only the Protocol on Environmental Protection was done later than the LOSC. The core ATS instruments only make limited express reference to the law of the sea system and the LOSC. There are, however, significant links between the ATS and LOSC beyond the obvious link arising from both systems' regulation of ocean areas. The ATS and the LOSC share significant cross-membership.36 For example, 46 of the 53 Antarctic Treaty parties are also parties to the LOSC; an additional two States have signed but not ratified the latter Convention.37 There are variations, however, between the approaches taken by those parties who are both Antarctic Treaty parties and LOSC parties in their application of the LOSC in the Antarctic. For example, some claimant States have articulated maritime zones under the LOSC adjacent to their claimed Antarctic territory, whereas other Antarctic Treaty parties are of the view that all SO circumpolar waters are high seas. As previously discussed, the application of the LOSC's extended continental shelf regime has also been approached differently by different Antarctic Treaty parties.38 Situations such as these have led to the observation that the ATS itself has a "mixed implementation" of LOSC provisions.39 Some provisions of ATS instruments apparently modify or are incompatible with provisions of the LOSC. These situations do not always violate the LOSC's Article 311, which regulates the LOSC's relationship with other instruments. For example, Article 311 may not be contravened by an ATS provision that provides a higher standard of environmental protection than that set down by the LOSC. However, the prohibition of mineral resource activities by the Protocol on Environmental Protection is more problematic.40 A related issue is Resolution 69/292's requirement that the ILBI be developed under the LOSC. The LOSC does not specifically refer to the Antarctic region (or to any particular ocean region) but does refer to "ice-covered areas" in Article 234 which is concerned with the 36 CC Joyner, 'The Antarctic Treaty and the law of the sea: fifty years on ' (2010) protection and preservation of the marine environment. The situation of the ATS and the LOSC as two discrete systems which are not always compatible and whose relationship has ambiguities41 may plausibly affect the relationship between the ATS and the future ILBI.
It is possible that the ILBI will be an implementing agreement under the LOSC. 42 This would be consistent with the UNGA requirement that the ILBI be created under the LOSC.43 The LOSC already has two implementing agreements-the 1994 Part XI Agreement (concerning the non-living resources of The Area) and the 1995 United Nations Fish Stocks Agreement (concerning highly migratory and straddling stocks)-both of which were adopted after the current ATS instruments (apart from Annex VI to the Protocol on Environmental Protection). The General Assembly is seeking the ILBI's "widest possible acceptance".44 Implementing agreements have been discussed as being more closely aligned to the LOSC and providing, for example, a greater political will or support in relation to implementation and thus a potentially different normative status.45 The relationship between the ILBI and the ATS will also be affected by the fact that the ATS and the LOSC (and thus the ILBI) are discrete systems, with the ATS being established by a group of 41 Ibid. It is noted that the Antarctic Treaty Consultative Meeting (ATCM) agreed this year to respond to any further invitations from the United Nations Secretariat pertaining to the Resolution 69/292 process by recalling the ATS's sole competence for addressing the conservation and sustainable use of biological diversity in the Antarctic region and remaining silent on acceptance of the invitation. See "Procedure upon receiving invitations from the U.N. States independent of the United Nations. The LOSC and its implementing agreements are United Nations instruments, as will be the ILBI. The nature of the relationship between the ATS and the LOSC may again have a particular bearing on the implementation of the ILBI in relation to the SO.46
The ATS is a relatively well-developed legal regime as well as a very particular regional regime. It would appear that the intention of Resolution 69/292 is that the ATS therefore not be undermined by the Preparatory Committee's process for developing the ILBI, given Resolution 69/292's protective attitude towards "existing relevant legal instruments and frameworks" and "relevant global, regional and sectoral bodies".47 The inter-relationship of global, regional and sectoral approaches to the governance of marine ABNJ was raised at the Working Group,48 including the importance of recognising that a global governance approach will affect different regions in different ways, thereby making a 'one size fits all' approach inappropriate. 49 Delegations to the Working Group were also concerned about how a new global regime might relate to existing regional mechanisms.50 To assist the work of the Preparatory Committee, the United Nations Division for Ocean Affairs and the Law of the Sea (DOALOS) compiled indicative lists of global and regional treaties.51 The list of regional treaties includes the Antarctic Treaty, the Protocol on Environmental Protection and the CAMLR Convention, thereby indicating that the ATS and its instruments are to be considered, respectively, as a legal framework and instruments that are relevant to the development of the ILBI. The various institutions established within the ATS, such as the Antarctic Treaty Consultative Meeting (ATCM), the Antarctic Treaty Secretariat and the Commission for the Conservation of Antarctic Marine Living Resources (CCAMLR) are presumably "relevant regional bodies" within the meaning of paragraph 3 of Resolution 69/292. This is consistent with the view of other United Nations fora. For example, the Antarctic region, specifically the SO, is listed by the United Nations Environment Programme as one of its regional seas and the CCAMLR is a regional fisheries body identified by the 
An Uncommon Approach to ABNJ Governance
The ATS is also uncommon for being one of the few regional frameworks, and perhaps the most advanced of such frameworks,54 that already deals extensively with both aspects of the subject matter of the ILBI, namely the conservation and sustainable use of marine biological diversity in ABNJ. The achievement of the latter aspect would seem to be a logical result of a system that has had to develop and operate without reference to national jurisdiction and therefore naturally lends itself to a whole-ocean approach. In relation to conserving and sustainably using marine biological diversity, the Antarctic Treaty, in 1959, refers to preservation and conservation of Antarctic living resources in relation to its principles and objectives.55 Both the CAMLR Convention56 and the Protocol on Environmental Protection embrace an ecosystem-based approach to conservation. The objective of the Protocol, for example, is concerned with the comprehensive protection of the Antarctic environment and beyond to its dependent and associated ecosystems.57 The CAMLR Convention also pioneered the application of the precautionary approach58 and the incorporation of rational use into the conservation of marine living resources.59 Resolution 69/292 requires negotiations on the ILBI to focus on particular topics in order to address its core concern of conserving and sustainably using the marine biological diversity of ABNJ.
The following part of the paper will examine some features of the ATS's current approach to the conservation and sustainable use of marine biological diversity of ABNJ by examining two of these topics, namely, measures such as area-based management tools, including marine protected areas and marine genetic resources including questions related to the sharing of benefits. part of conservation (as per the CAMLR Convention),63 ecosystem protection, climate change resilience and protection from human impact. 64 The framework requires that when a specific CCAMLR marine protected area is created, the instrument creating the area is to identify its spatial boundaries, the area's specific objectives, the period of the area's existence and activities affected by the area. There is also to be a management plan and a research and monitoring plan. 65 The features of the Protocol on Environmental Protection's system in this regard include extended comprehensive protection (beyond the Antarctic environment to its dependent and associated ecosystems),66 a systematic approach through an environmental-geographic framework67 and representativeness of ecosystems. These reflect the Antarctic Treaty's inclusion of the preservation and conservation of living resources in Antarctica as part of its principles and objectives.68 Through its Annex V, the Protocol on Environmental Protection establishes a two-tiered system of specially managed or protected areas, in relation to which a specific management plan will prohibit, restrict or manage activities. 69 The protected areas, which incur more stringent protections, are envisaged as being identified within a "systematic environmental-geographic framework" and as compiling a series which will include representative examples of major marine ecosystems and a range of other types of areas concerned with environmental values. 70 The system in Annex V applies to both marine and terrestrial areas. Scientific Committee was the most appropriate body within the ATS to lead "issues relating to spatial protection and management of Antarctic marine biodiversity" (without precluding the Committee for Environmental Protection's development of marine Antarctic Specially Protected and Managed Areas ). 73 Since then the CCAMLR has attempted to pursue an ambitious agenda towards establishing a network of Antarctic marine protected areas. The "first step" in that network was the South Orkney Islands southern shelf, created by CCAMLR in the same year it became the ATS's lead body for marine protected areas. 74 The 94,000-km2 marine protected area is one of the world's earliest marine protected areas beyond national jurisdiction. In 2016, the CCAMLR created the world's largest marine protected area beyond national jurisdiction, the Ross Sea region marine protected area, covering a total area of 1.55 million km2. 75 The Ross Sea region marine protected area comprises three discrete zones, each of which serves different conservation purposes. The General Protection Zone, the largest of the zones which itself includes three different areas, aims to protect different representative habitats and bioregions, mitigate or eliminate specified fishing-sourced ecosystem threats and support scientific research and monitoring. The Special Research Zone is notable for including an important continental slope fishing area and providing a scientific reference area concerned with the effects of climate change and fishing and the science-based management of the relevant toothfish fishery. This zone also contributes to representative protection, particularly to some pelagic protection objectives. The third zone, the Krill Research Zone, whose late inclusion was a crucial factor in the marine protected area being accepted, is concerned with research activities related to Antarctic krill. 76 The period of designation Despite the CCAMLR's early commitment to a network of marine protected areas and the reference in the Protocol on Environmental Protection to a "series" of protected areas, this concept has proceeded more slowly than anticipated. The ATS was heavily influenced by the decision at the World Summit on Sustainable Development in 2002 to achieve a representative network of marine protected areas by 2012. The CCAMLR accordingly set a target for itself to achieve a representative system of marine protected areas within the area of the CAMLR Convention by that same year.78 The timeframe of this target was not realised. More recently, the CCAMLR has referred to the 2020 target cited at the 2012 Conference on Sustainable Development for the conservation of marine areas "through effectively and equitably managed, ecologically representative and well-connected systems of protected areas and other effective area-based conservation measures".79 Other ATS tools for spatial protection and management of marine areas (sometimes applied in conjunction with terrestrial protection) include the ATCM's site-specific guidelines for visitors to the Antarctic, which may include the marine environment in relation to, for example, cruising or docking of vessels. Also included are the CCAMLR Ecosystem Monitoring Programme (CEMP) Protected Area and CCAMLRdesignated Vulnerable Marine Ecosystem (VME) Risk Areas.80
Measures Such as
The ATS's approach to spatial protection and management has received attention in relation to the development of the ILBI. As mentioned previously, DOALOS lists CCAMLR and the Antarctic Treaty as regional treaties relevant to the work of the Preparatory Committee.81 In the course of Preparatory Committee meetings, individual States have also referred to the ATS's actions, for example, as a cooperation and coordination forum for areabased management tools and in relation to the application of time-bound measures.82 CCAMLR's approach to marine protected areas has also been noted in some submissions to the Preparatory Committee.83 More generally, even before the establishment of the Ross Sea region marine protected area, the ATS's CCAMLR-led approach, although not without issues or room for improvement, had received praise for being a particularly progressive and successful regime in relation to the establishment of marine protected areas in ABNJ. 84 The process of coordination between the ATCM-administered and the CCAMLR-administered systems within the ATS has also been viewed as worthy of consideration for application to other regions.85
Marine Genetic Resources, Including Questions on the Sharing of Benefits
The ATS has devoted some attention to issues relating to marine genetic resources in its areas of operation and, thus, in SO ABNJ. The term "marine genetic resources", although identified as a key topic for the development of the ILBI, is not explained or defined by Resolution 69/292. Indeed, its definition and use are both issues provoking substantial discussion so far in the development of the ILBI. For example, approaches to defining marine genetic resources were identified by the Chair of the Preparatory Committee as one of the indicative issues or questions that would assist further discussions at the second Preparatory Committee meeting and were then one of the foci of discussion within an informal working group and in plenary at that meeting. 86 The main instruments of the ATS do not specifically refer to marine genetic resources. They do, however, include relevant provisions dealing with environmental protection and scientific research. In relation to environmental protection, a number of overarching provisions of Antarctic Treaty instruments are relevant to the sub-topic of marine genetic resources within the ILBI's central context of conservation and sustainable use of marine biological diversity. Such provisions include the Antarctic Treaty's concern with preservation and conservation of living resources in its principles and objectives, the Protocol on Environmental Protection's objective of comprehensive protection of the Antarctic environment, and the CAMLR Convention's objective of conservation of Antarctic marine living resources with its inclusion of rational use.87
The Protocol on Environmental Protection and the CAMLR Convention also look to establish systems that are relevant to marine genetic resources in the context of their conservation and sustainable use. For example, the Protocol on Environmental Protection creates a system by which activities must be planned and conducted so as to limit adverse impacts. The CAMLR Convention is heavily concerned with regulating the harvesting of marine living resources, and associated activities, according to listed principles concerned with, again, conservation and sustainable use.88
Besides environmental protection, a central component of the ATS, especially the Antarctic Treaty itself and the Protocol on Environmental Protection, is scientific research, including marine scientific research (by virtue of the instruments' area of operation including marine areas). For example, the Antarctic Treaty, in Article II, enshrines the continuing freedom of scientific investigation and international cooperation in scientific investigation as central to the Treaty. The Treaty also requires the exchange of information regarding plans for scientific programs in Antarctica, scientific personnel, scientific observation and results "to the greatest extent feasible and practicable". Observations and results are also to be "freely available".89
The ATS has also devoted some attention to the related activity of biological prospecting through the work of the ATCM and the CCAMLR. Biological prospecting, also not defined in the core instruments of the ATS, has been described elsewhere as "the process of identifying unique characteristics of marine organisms for the purpose of developing them into commercially valuable products".90 Such organisms are often described as marine genetic resources when the identifying process is focusing on the organism's genetic attributes.91 The Resolutions recommend a number of approaches to the exchange of information, including an annual exchange of information by governments94 and more recently reporting by governments "as appropriate" in relation to their respective legal regimes and encouraging governments to examine ways to improve information exchange (such as through adapting the ATCM electronic information exchange system).95 However, the current approach apparently is to rely on governments to draw the attention of national Antarctic programmes and other relevant research institutes to the information exchange expectations set out in Article III (1) environmental aspects of scientific research and the collection of biological material in the Antarctic.98 In addition to the Resolutions, the ATCM has reiterated this view at a number of its meetings. 99 The ATCM Resolutions also indicate a need to better understand and assess biological prospecting activities, including through further research on the "status and trends" of Antarctic biological prospecting, as well as keeping the question of biological prospecting in Antarctica under review.100 To this end biological prospecting has been a recurring topic on the ATCM agenda for a number of years. The ATCM also receives relevant information papers from time to time reporting on the status of Antarctic biological prospecting. A 2015 information paper reported that there was a clear and significant marine genetic resource component to current Antarctic biological prospecting.101 The paper reported "considerable and growing activity in patenting of uses and applications based on Antarctic genetic and living resources" and substantial "scientific and commercial interest" in Antarctic genetic resources and "their biotechnology potential". Furthermore, recent biological prospecting activities include patents and applications filed in relation to pharmaceuticals, industrial applications and biotechnology, cosmetics, skin-care products, and krillrelated patents. Despite its continuing consideration of issues concerning biological prospecting, no ATCM has to date adopted any legally binding measures in relation to biological prospecting, far less a regime regulating the conduct of biological prospecting within the Antarctic Treaty area or the collection or use of marine genetic resources. An increasingly current issue for the ATS is the relationship between its approach and other fora's developing approaches to marine genetic resources. The need to be aware of other regimes' actions concerning biological prospecting has been raised a number of times by particular States at both the ATCM and meetings of the CCAMLR.105 This has included specific reference to the UNGA's development of the ILBI and the Working Group.
It is noted that the issue of benefit sharing in relation to marine genetic resources is not dealt with by the ATS. Some parties have argued that there is a need for the Antarctic Treaty parties to take greater action or collectively progress the issue within their own regime, particularly in light of the UNGA's actions concerning the ILBI.106 Various approaches for progressing the matter have been suggested at different times, including establishment of an intersessional contact group, the holding of informal intersessional discussions and a Secretariat-prepared paper.107 These views have not gained sufficient support to result in the ATCM taking further action. Indeed, at the 2015 ATCM, it was noted that states should exercise care in discussing the possible application of other regimes. 108 There has also been no specific inclusion of biological prospecting matters in the ATCM Multi-year Strategic Work Plan, a new version of which was adopted in 2016. The ATCM's Multi-year Strategic Work Plan currently includes as a priority item a comprehensive review of "existing requirements for information exchange and of the functioning of the Electronic Information Exchange System, and the identification of any additional requirements";109 information exchange requirements are currently being reviewed by an intersessional contact group. However, despite the recommendation of Resolution 6 (2013) in relation to information exchange, the most recent report of this process makes no particular mention of biological prospecting reporting.110 The final report of the thirty-ninth ATCM in 2016, the first ATCM following the commencement of the Preparatory Committee's work, also does not mention this work or the development of the ILBI.
The CCAMLR has also considered issues of biological prospecting, although less frequently. The ATCM has identified the CCAMLR's role regarding the capacity to regulate harvesting of marine living resources as particularly relevant to the issue of biological prospecting.111 Biological prospecting was also an agenda item at the meeting of the CCAMLR in 2008. One of the issues raised at the meeting was whether biological prospecting is a reportable activity because it represents rational use of marine resources. 112 The issue of biological prospecting has also been raised at meetings of the CCAMLR in the context of identifying the opportunity for collaboration between the CCAMLR and the ATCM. The view has been expressed that the Antarctic Treaty and Protocol on Environmental Protection apply to biological prospecting "as a scientific activity," and the CAMLR Convention applies when such prospecting involves the harvesting of resources.113
Possible Future Challenges
The SO and its uncommonness present a number of issues of relevance to the future development of the ILBI. First, the many features-hydrographic, ecological, and legal, to name a few-that set the SO apart from other ocean areas include features of particular relevance to Resolution 69/292's remit. The SO, for example, contributes significantly to global marine biological diversity, is unusual territorially and has a unique regional governance system concerned with conservation and sustainability. Second, the prospective relationship between the ILBI and the SO's regional governance system, the ATS, raises issues of relevance to the former's development. For example, by focusing on marine ABNJ, Resolution 69/292 is concerned with areas that cannot be currently demarcated in the SO.
Furthermore, given that the ATS is an existing, relevant legal framework that includes existing, relevant legal instruments and regional bodies, the UNGA's intention, as set out in Resolution 69/292, is that the ATS should not be undermined (at least not by the recently completed Preparatory Committee process). As the ILBI is to be an instrument under the LOSC, it is also relevant that the ATS and the LOSC are discrete systems which are not always compatible with or do not always act in full regard of each other.
Third, the SO's main regional governance system, the ATS, has already developed aspects that are relevant to the remit of Resolution 69/292. For example, the ATS's approach to the topic of measures such as area-based management tools, including marine protected areas, is relatively advanced and has resulted in one of the world's first high seas marine protected areas and the world's largest marine protected area. The strengths of the ATS's approach to spatial conservation and management are therefore possible examples for the Preparatory Committee to refer to in the development of the ILBI.
However, the ATS is uneven in its treatment of other topics relevant to the ILBI. The ATS's approach to marine genetic resources and biological prospecting, for example, is arguably underdeveloped. There may therefore be benefit in the developing ILBI and the ATS considering each other's approaches. However, to date, the ATS has remained somewhat distant from the work of the Preparatory Committee and the preceding BBNJ Working Group. For its part, the Preparatory Committee has not apparently given any express consideration to the unique situation and governance challenges applying to the conservation and sustainable use of the marine biological diversity of the SO's ABNJ.
As development of the ILBI proceeds (which is presumed), it is plausible that both the ILBI and the ATS may respectively face challenges as regards each's relationship with the other. Such challenges may include not unduly straining the unique arrangements of the ATS, such as its arrangements regarding Antarctic territorial sovereignty, which have enabled a mature and highly functioning legal regime to develop that contributes tangibly to the conservation and sustainable use of marine biological diversity. Another challenge will be to proceed in a way that allows the creation of a new legal regime that both enhances the capacity of the ATS and serves the marine biological diversity of all regional ocean spaces, including the 'uncommon commons' of the SO.
